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CMV Operators Have More than Employment-Related Drug 
Screens to Consider When it Comes to Medical Marijuana 
By Kristen K. Shea, National District Attorneys Association, National Traffic Law Center, Senior At-
torney 
 

Fifteen states and the District of Columbia currently allow some use of medical mari-

juana.1 Most of those states also provide for the cultivation of marijuana plants under 

limited circumstances. While states that have legalized medical marijuana require proof 

of residency prior to the issuance of a marijuana card, at least two states will issue cards 

to out-of-state residents. Thus far, the United States Department of Justice (DOJ) has 

presented no impediment to states opting to allow marijuana use or possession for medi-

cal purposes. On March 19, 2009, United States Attorney General Eric Holder issued a 

press release indicating that it would no longer be the policy of federal prosecutors to 

“prosecute patients.”2  

With 30% of states and the DOJ shifting their view of marijuana from an illegal drug to 

a medication, many employers are now being forced to reconsider their internal policies 

on drug use in the work place. 

To farther complicate the issue, marijuana remains listed as a Schedule 1 illegal nar-

cotic.3 In other words, the DOJ decision not to prosecute individuals for growing or pos-

sessing marijuana for purported medical use is an act of discretion and not a dictate of 

law. Employers must find the best way to allow their employees to take medication as 

prescribed or recommended while maintaining a safe work environment through the 

prohibition of drug use. This is a challenge for businesses across the country attempting 

to follow both state and federal laws. It may take years for the courts to determine ex-

actly what is and what is not permissible as workplace policy 

For one group of employers, however, the path seems clearer. Motor carriers have an-

other federal policy to consider. Following the DOJ policy announcement, the United 

States Department of Transportation (DOT) issued its own statement. DOT sought to 

clarify the impact that the DOJ policy regarding criminal prosecution of medical mari-

juana would have on DOT’S mandated drug testing of “safety-sensitive transportation 

employees.” The statement indicated the DOT’S desire to “make it perfectly clear that 

the DOJ guidelines will have no bearing on the Department of Transportation’s regu-

lated drug testing program. We will not change our regulated drug testing program 

based upon these guidelines to Federal prosecutors.”4 The policy statement noted that 

marijuana remained a Schedule 1 narcotic under federal law. It went on to warn Medical 

Review Officers performing federally regulated drug testing that they should “not verify 

a drug test as negative based upon information that a physician recommended that the 

employee use “medical marijuana.” 

The Federal Motor Carrier Safety Administration (FMCSA) position on medical mari-

juana is consistent with the DOT policy prohibiting marijuana use by any safety–                                                
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sensitive employee and the federal governmental drug-free work place policy.5 The Federal Motor Carrier 

Safety Administration, through the Federal Motor Carrier Safety Regulations published in the Code of Fed-

eral Regulations (CFR), promulgates regulations aimed at ensuring the safest possible operation of commer-

cial motor vehicles. Some regulations in Title 49 of the CFR address the qualifications states should require 

before licensing a commercial driver. 

Regulations for physical qualification to receive a commercial driver’s license (CDL) are established in 49 

CFR 391.41. This section provides guidelines establishing who is and who is not medically qualified to hold a 

CDL. For instance, someone with epilepsy, severe heart disease, hearing or vision loss, or other physical limi-

tations would be unable to qualify for a CDL.  Within the context of 49 CFR 391.41, the use of a controlled 

substance identified in 21 CFR 1308.11, Schedule 1 (2010) would similarly prevent a driver from being con-

sidered physically qualified.6 A narrow exception exists which would allow a driver taking a controlled sub-

stance prescribed by a doctor to hold a CDL. This exception would 

only apply if the doctor is familiar with the duties of a CMV driver and 

has advised the driver that the medication will not affect his ability to 

operate a CMV.7 In accordance with 49 CFR 392.4, drivers shall not 

“be on duty and possess, be under the influence of... (a)ny 21 CFR 

1308.11 Schedule 1 substance.” The combined interpretation of these 

two CFR sections makes it clear that marijuana use, medically author-

ized or otherwise, would not be permissible for an active CDL holding 

driver. 

The FMCSA’s website also addresses the question of medical mari-

juana for commercial drivers. In the section of the site that addresses 

“Frequently Asked Questions” about medical qualification, the 

FMSCA [sic] answers the question of whether or not a driver taking 

medically recommended marijuana is physically qualified to hold a 

CDL. The FMCSA response states unequivocally, “No. Drivers taking 

medical marijuana cannot be certified.” 8 Medical marijuana seems to receive the same treatment as metha-

done. Regardless of whether either substance is medically recommended or prescribed, it will prevent a driver 

from qualifying for a CDL.9 

Commercial motor vehicle operators have more than employment related drug screens to consider. In addition 

to the federal regulations, most states prohibit drugged driving by any driver. Drivers may be considered im-

paired by illegal or prescription drugs. CDL holders convicted of driving under the influence of drugs or alco-

hol or for refusing to submit to a law enforcement officer’s request to submit to drug testing can be disquali-

fied from operating a commercial motor vehicle. The disqualification can run for a year up to life.10 This dis-

qualification would occur whether the impaired driving occurred in a CMV or the driver’s personally owned 

vehicle. 

Commercial motor vehicle drivers, operators and the public have an interest in keeping drivers impaired by 

marijuana from getting behind the wheel of large trucks and buses. A 1990 National Transportation Board 

survey on “Fatigue, Alcohol, Other Drugs, and Medical Factors in Fatal-To-The-Driver Heavy Truck 

Crashes” determined that just as many crashes were caused by marijuana impairment as alcohol impairment. 

NTSB Chairman, James Hall offered his analysis of that study stating that 33% of drivers tested had some 

form of commonly abused drug in their blood with alcohol and marijuana both reflecting a 13% positive re-

sult.11 

.                                                                                                                                                                           ...continued on page 3 
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Although there is little recent independent research to determine how many commercial motor vehicle 

drivers are using drugs while on duty, a study some years ago found that the most commonly detected ille-

gal substance was marijuana.12 The National Institute on Drug Abuse (NIDA) indicates that “long-term 

marijuana abuse can lead to addiction” and that as many as 9% of casual users and 25% of daily users can 

become addicted. NIDA also reports that such addiction or “compulsive drug seeking and abuse” occurs 

“despite the known harmful effects upon functioning in the context. . .work.”13 

Classifying marijuana as a medication instead of an illegal drug will not necessarily lessen this risk. In 

fact, the Centers for Disease Control reports that emergency room visits due to misuse of prescription 

medication nearly doubled from 2004 to 2008. The bottom line for employers, including motor carriers, is 

that they must reassess their policies concerning marijuana use in the workplace. For employers of com-

mercial motor vehicle drivers, the guidance from the Department of Transportation will help make those 

policy choices clear. 

 

1. The National Conference of State Legislatures provides a complete list of state statutes authorizing medical marijuana use at 

its website, www.NCSL.org. 

2. The entirety of the press release can be viewed at the Department of Justice Public Affairs website; www.justice.gov/opa/

pr/2009/October/09-ag-1 11 9.html. 

3. 21 CFR 1308.11, Schedule 1(20101. 

4. The entirety of the policy statement can be viewed at the Department of Transportations website; www.dot.gov/ost/dapc/

NEW DOCS/ODAPC%2oMedical%2oMarijuana%2oNotice.pdf. 

5. The Drug-Free Workplace Act of 1988 imposes the requirement of a drug-free workplace policy on entities awarded large 

contract of any grant from the federal government. The drug-free workplace rule discourages the use any illegal narcotic or 

alcohol at the workplace. 

6. 49 CFR 391.41 11 2)(il(2010l. 

7. 49 CFR 391 .41(12)(ii)(201 01. 

8. http:/www.fmcsa.dot.gov/rules-regulations/topics/medical/faqs.aspx#question88. 

9. Within the 49 CFR 391.43, DOT Interpretations section, Question 4 indicates that prescription methadone use is prohibited 

as a habit-forming narcotic that is not allowable for CMV drivers. 49 CFR 391.43 (2010). 

10. 49 CFR 383.51 (2010). 

11 “Alcohol and Other Drug Use in Commercial Transportation”, National Transportation Safety Board Chairman James Hall. 

12. In his report, “Alcohol and Other Drug Use in Commercial Transportation”, National Transportation Safety Board Chair-

man James Hall sighted an Insurance Institute of Highway Safety roadside survey that found close to 30% of drivers tested 

positive for drugs in their blood or urine. Of those, the mariluana, at 15%, was the most commonly detected substance, fol-

lowed by stimulants at 12%. 

13. “NIDA Info Facts” marijuana fact sheet issued by the National Institute on Drug Abuse. Additional information regarding 

the use and abuse of marijuana can be found at the National Institutes of Health, National Institute on Drug Abuses website at 

www.nida.nih.gov. 

 

Reprinted with permission from CVSA’s Guardian magazine, Second Quarter 2011, Volume 18, Issue 2 
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Traffic Safety Case Highlights 

Court decisions affecting enforcement on our roads:   

State v. Johnston, 2011 MT 184.  Breath test results from Intoxilyzer 8000 were admissible when the in-
strument was field certified within 31 days, as required by Montana Administrative Rules.  A. R. M. 
24.4.213.  This reflects the current Montana Administrative Rules, which were amended in 2007.  The 
court clarified its reference to “weekly” field certifications in State v. Gieser, 2011 MT 2, was dicta and, 
therefore, not precedential. 
 

State v. Spaulding, 2011 MT 204.  Community Caretaker Doctrine is an exception to the warrant require-
ment.  Thus, the stop of Defendant’s car was constitutionally reasonable when it was “based on objective, 
specific, and articulable facts from which an officer would suspect that a citizen is in need of help or is in 
peril . . . and . . . the stop actually involve[d] a welfare check.” ¶ 24 (citation omitted).  The subjective in-
tent of the officer need not be “solely and exclusively to conduct a welfare check.”   Id.  Deputy’s use of 
overhead rear emergency lights did not elevate the stop to something more than a welfare check.  ¶ 26.   
*Editor’s note: this case is a “must read” for law enforcement officers who conduct welfare checks. 
 

State v Peters, 2011 MT 274.  Manufacturer’s (CMI) requirement that Defendants view the Intoxilyzer 
8000 source code at CMI’s headquarters in Kentucky is not an undue hardship as outlined in Mont. Code 
Ann. § 46-15-322(5) (2009). Defendants’ discovery request regarding data from all Intoxilyzers 8000 in the 
state was “unreasonable and oppressive.” Id. at ¶ 40. 

For the complete text of the opinions, go to http://searchcourts.mt.gov/. 

 

Did You Know? 
 

• The Intoxilyzer 8000 is not affected by elevation according to a recent study conducted by the 
Montana State Crime Lab. For information contact Ben Vetter at bvetter@mt.gov or Doug Lan-
con at dlancon@mt.gov. 

• There is no per se limit for drugs other than alcohol in Montana. Recent changes to the Medical 
Marijuana laws did not create a new per se limit for THC found in a person’s system. For more 
information contact Erin Inman at erin@inmantraining.com. 

• Law enforcement officers can now seek warrants to obtain blood samples from suspects in DUI 
cases if:  

1. the suspect has previously been convicted of a DUI,  

2. the suspect has previously refused to provide a blood or breath sample in a DUI case, or  

3. the suspect has a pending DUI charge.  

To download Yellowstone County’s template for a telephonic warrant, go to 
www.mdt.mt.gov/tsrp and click on the “forms” link. 
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MDT attempts to provide accommodations for any known disability that may interfere with a person participating in any service, program, or activity of 

the Department.  Alternative accessible formats of this information will be provided upon request.  For further information call (406) 444-3423, TTY (800) 

335-7592, or the Montana Relay at 711. 

Training Dates 

Course Title Date Location 
Registration 

Information 

Cops in Court  

January 17, 2012  

1:00 - 5:00 pm  
Deer Lodge  

email Barbara Watson to register  
January 18, 2012  

1:00 - 5:00 pm  

Missoula Highway Patrol  

District Office  

Lethal Weapon Training  
February 13-15, 

2012  

Missoula (location coming 
soon)  

email Barbara Watson to register  

Prosecuting the DUI  April 17-19, 2012  Fort Harrison, Helena  

There is no fee to attend this course and 
the course qualifies for CLE or POST 
credits. See the registration form for 

additional information or email Barbara 
Watson.  

Conducting Compliance 

Check Operations  
Ongoing  Free - Online course  course details  

For information about more trainings and conferences, please go to http://www.mdt.mt.gov/tsrp/ and click on 
“Education and Training Opportunities” 

Erin T. Inman, PLLC 

11 Friendship Lane, Ste 101 

Montana City, Montana 59634 

Phone: 406-449-1255 

FAX: 406-449-2188 

Email: erin@inmantraining.com 

Website: http://www.mdt.mt.gov/tsrp/ 

Montana TSRP 

Past issues of the Traffic Safety Standard are online at: 

www.mdt.mt.gov/tsrp/newsletters.shtml 


